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Case Laws 

	Benefit	of	 transitional	 credit	 could	
not	be	 taken	away	due	 to	non-filing	
of	 form	GST	Tran-1	within	due	date:	
HC

Siddharth Enterprises v. Nodal Officer [2019] 
109 taxmann.com 62 (Guj.)

The assessee was engaged in the business of 
import-export and was distributor of branded 
housewares. It filed writ petition before the 
High Court of Gujarat to permit it to file 
declaration in form GST TRAN-1 and GST 
TRAN-2 for availing of transitional credit of 
eligible duties of the inputs held in stock on 
the GST implementation day, i.e., July 1, 2017.

The assessee submitted that the declaration 
in form GST TRAN-1 could not be filed due 
to technical glitches in the GST portal.

The Honourable Court observed that the 
entitlement of credit of eligible duties on 
the purchases made in the pre-GST regime 
was a vested right and could not be taken 
away due to non-filing of form GST TRAN-1 
within due date. The right to carry forward 
credit is right acquired under the repealed 

Acts which has been saved under the GST 
Act and, hence, cannot lapse.

Denying carry forward of tax paid under 
pre-GST regime on stock held on July 1, 
2017 would lead to cascading effect of tax 
as GST would be paid again at the time of 
sale of such stock. Also, not permitting to 
carry forward the Cenvat credit on account 
of non-filing of form GST TRAN-1 within 
due date would affect the working capital 
of the assessee.

The Honourable court directed the revenue 
authorities to permit the assessee to file 
declaration in form GST TRAN-1 and GST 
TRAN-2 enabling it to claim transitional 
credit of the eligible duties of the inputs 
held in stock on July 1, 2017. The Court also 
declared that the due date given under GST 
for claiming transitional credit should not be 
construed as mandatory provision.

	HC	 rejected	bail	 application	of	
assessee	 involved	 in	bogus	 trading	
&	evaded	GST	of	more	 than	` 100	
crores

Pankaj Agrawal v. Union of India [2019] 108 
taxmann.com 191 (Chhattisgarh)
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A search was conducted at the assessee’s 
residential premises where along with books 
of account, fake invoices were also recovered. 
It was alleged that the assessee had created 
bogus entity and conducted circular trading 
through it, of more than ` 500 crores depriving 
government of more than ` 100 crore GST 
by availing inadmissible ITC.

The assessee was arrested by the Competent 
Authority for such offence committed under 
GST. The assessee had filed an application 
before High Court of Chhattisgarh for grant 
of regular bail.

The Honourable Court, after considering the 
sufficiency of the evidence collected by the 
revenue authorities for an offence of bogus 
trading and involvement of huge amount 
of money, rejected the bail application of 
the assessee.

	Additional	documents	other	 than	
prescribed	documents	 cannot	be	
demanded	w.r.t.	GST	 registration	
application

State of Kerala v. West Bengal Lottery Stock-
ists Syndicate (P.) Ltd. [2019] 108 taxmann.
com 286 (Ker.)

The assessee was dealing in lottery tickets. It 
applied for GST registration but after a few 
days received a notice from the State Tax 
Officer seeking additional information w.r.t. 
GST registration. However, before assessee 
could submit the reply to such notice, the 
order was issued rejecting its application for 
registration. The assessee filed writ petition 
seeking relief in this regard.

The Court held that additional information 
in the form of documents relating to own-
ership of the business premises and bank 
details of the directors not being uploaded 
was valid. However, documents to prove 
that the assessee was authorized to deal in 
lottery services could not be insisted upon 
by the revenue authorities. Therefore, the 
Court ordered for fresh decision to be taken 

as per law on submission of fresh application 
by the assessee.

The revenue filed an appeal before High 
Court of Kerala.

The Honourable Court observed that as per 
the CGST Rules governing verification of 
registration application, the concerned officer 
is empowered to issue notice to the appli-
cant to furnish clarification in respect of the 
any information provided in the application 
or documents furnished for the same. Such 
clarification may include information ascer-
taining legality of the business proposed to 
be conducted by the applicant but would not 
include furnishing of any documents other 
than the prescribed documents.

The Honourable Court directed the Competent 
Authority to consider the fresh registration 
application that would be submitted by the 
assessee excluding the documents evidencing 
that it was authorized to deal in lottery 
services.

	HC	directed	Nodal	Officer	 to	 consid-
er	 complaints	of	 assessee	on	non-fil-
ing	of	 Tran-2	due	 to	 technical	 error	
of	portal

Arvind Beauty Brands Retails (P.) Ltd. v. 
Union of India [2019] 108 taxmann.com 189 
(Kar.)

The assessee could not file Form GST TRAN-2 
due to technical error of non-filing of Form 
GST TRAN-1. The assessee filed complaints 
with the revenue authorities but did not 
receive any positive response. It filed writ 
petition before High Court of Karnataka to 
seek relief in this regard.

The assessee submitted that it was under 
bona fide belief that submission of Form GST 
TRAN-1 was not necessary for submission of 
Form GST TRAN-2.

The Honourable Court observed that the Form 
GST TRAN-2 was not available on the portal till 
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March, 2018. It could be for various reasons 
that Form GST Tran-1 was not submitted by 
the assessee within the extended period.

Considering the objective of transitional pro-
visions, the Honourable Court directed the 
Nodal Officer to consider the contentions 
made by the assessee as per law and take 
decision accordingly.

	Assessee	 to	make	application	before	
Competent	Authority	 for	 release	of	
goods	 seized	on	provisional	basis

Ikhlaq Mohammad Ismail Shaikh v. State of 
Gujarat [2019] 108 taxmann.com 283 (Guj.)

The assessee was engaged in the business of 
scrap. The Competent Authority had confis-
cated the goods of the assessee stored in the 
warehouse and affixed seal on the warehouse. 
The proceedings had been initiated against 
the assessee on the same. The assessee had 
filed writ petition before the High Court of 
Gujarat to seek relief in this regard.

The Honourable Court directed the assessee 
to file an application for release of seized 
goods on provisional basis upon execution 
of bond and furnishing of a security. After 
considering the application filed by the as-
sessee, the Competent Authority would pass 
an appropriate order.

	Determination	of	 location	of	 State	
Bench	 remains	 in	 the	domain	of	
Central	Govt.	&	not	 State	Govt.

Torque Pharmaceuticals (P.) Ltd. v. Union 
of India [2019] 108 taxmann.com 216 (All.)

The assessee had filed a writ petition before 
High Court of Allahabad in respect of con-
stitution of a Bench of Appellate Tribunal in 
Uttar Pradesh under GST.

The Honourable Court observed that as per 
the provisions under GST Act it is not in the 
domain of the State Government to make a 

recommendation for deciding the place of the 
State Bench of the Tribunal. The role of the 
State Government is confined to determine 
the place of area Benches.

The Honourable Court held that determina-
tion of location of the State Bench remains 
in the domain of the Central Government 
for which the matter is under consideration 
before the Central Government.

	HC	quashed	dept.	 order	 reclassifying	
same	product	 into	different	heading

Jain International (Importer/Exporter) v. CC 
(Preventive) [2019] 108 taxmann.com 281 (Cal.)

The assessee had imported ‘Power Energy 
Drinks’ and classified the same under Heading 
No. 2202 10 10. The Adjudicating Authority 
through communication in writing asked 
the assessee to classify the product ‘Power 
Energy Drinks’ under Heading No. 2202 90 
90. The assessee accepted the reclassification 
and, accordingly, classified the said product 
under Heading No. 2202 90 90. However, the 
Adjudicating Authority issued a show cause 
notice and, subsequently, passed an order 
holding that such product was classifiable 
under Heading No. 2202 10 10. The asses-
see filed a writ petition before High Court 
of Calcutta.

The Honourable Court observed that the ac-
tion of Adjudicating Authority in reclassifying 
the same product after its communication in 
writing through an order was unacceptable 
and without jurisdiction.

The Honourable Court set aside the show 
cause notice and order passed by the Adju-
dicating Authority reclassifying the imported 
product ‘Power Energy Drink’.
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	HC	directed	Competent	Authority	 to	
release	 goods	of	 assessee	on	 fur-
nishing	Bank	Guarantee	 for	 tax	&	
penalty

Calicut Ceramics v. Asstt. STO [2019] 108 
taxmann.com 188 (Ker.)

The Competent Authority had detained the 
goods of the assessee under transport on 
the ground that necessary documents were 
not produced by the transporter for estab-
lishing that goods were under valid transit. 

The Competent Authority issued a detention 
notice demanding tax and penalty from the 
assessee. The assessee filed a writ petition 
before High Court of Kerala.

The Honorable Court directed the assessee to 
submit bank guarantee for tax and penalty 
and upon such submission the Competent 
Authority would release detained goods 
of the assessee. However, final order shall 
be passed by the Competent Authority on 
completion of enquiry and after affording a 
reasonable opportunity to the assessee.

lll

Income-tax

Statutory Changes

	 ‘289’	notified	as	Cost	 Inflation	 Index	
for	 FY	2019-20

[NOTIFICATION NO. 63/2019/F.  NO. 
370142/11/2019-TPL – DATED 12.9.2019

The Central Board of Direct Taxes (CBDT) 
notifies Cost Inflation Index (CII) for every 
year. CII is used for the purpose of com-
putation of indexed cost of acquisition or 
indexed cost of improvement. 289 has been 
notified as CII for financial year 2019-2020.

	Monetary	 limits	 for	filing	depart-
mental	 appeals	not	 applicable	 in	
case	of	organised	 tax-evasion:	 CBDT

CIRCULAR NO. 23/2019, DATED 06-09-2019

The CBDT has issued circulars from time to 
time under section 268A for laying down 
monetary limits and other conditions for filing 

of departmental appeals before Tribunals and 
Courts. Several references have been received 
by the Board that in large number of cases 
where organised tax-evasion scam has been 
noticed through bogus Long-Term Capital 
Gain/Short Term Capital Loss on penny 
stocks and department is unable to pursue 
the cases in higher judicial fora on account 
of enhanced monetary limits.

Thus, it has been decided by the Board that 
the department may file an appeal on the 
merits as an exception to issued circulars in 
cases where organised tax evasion is involved.

	Application	 for	 compounding	of	
offence	filed	by	31-12-2019	 shall	 be	
deemed	 to	have	been	filed	 in	time:	
CBDT

CIRCULAR NO. 25/2019, DATED 09.09.2019

With a view to mitigate unintended hardship 
to taxpayers in deserving cases and to reduce 
the pendency of existing prosecution cases 
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before the courts, the CBDT has provided 
one-time measure to taxpayers filing appli-
cation for compounding of offences.

The Board has clarified that compound-
ing applications filed before the Compe-
tent Authority, i.e., the Pr. CCIT/CCIT/Pr. 
DGIT/DGIT on or before 31-12-2019 shall 
be deemed to have been filed in time in 
terms of Guidelines issued on 14-06-2019. 
However, this relaxation is not be available 
in respect of offences which are generally 
not compoundable. Accordingly, a taxpayer 
can now file compounding application in the 
following cases:

i. Where prosecution proceedings are pending
before any court of law for more than
12 months, or

ii. Where any compounding application for
an offence filed previously was with-
drawn solely for the reason that such
application was filed beyond 12 months,
or

iii. Where any compounding application for
an offence had been rejected previously
solely for technical reasons.

	CBDT	 relaxes	norms	 for	 launching	
prosecution	 in	 respect	of	 certain	
offences

CIRCULAR NO. 24/2019, DATED 09.09.2019

CBDT has prescribed the following relaxations 
in prosecution norms:

1. It has been clarified that prosecution
shall not be initiated in case where
non-payment of TDS/TCS is ` 25 lakhs
or below and the delay in deposit of
such TDS/TCS is of less than 60 days.
However, in some exceptional cases such
as for habitual defaulters, i.e., assessees
committing such default frequently,
prosecution can be initiated with the
prior approval of the collegium of two
CCIT/DGIT rank officers

2. Where a person wilfully attempts to
evade any tax, penalty or interest and
such amount which is sought to be
evaded or tax on under reported income
is upto ` 25 lakhs, prosecution can be
launched only with the prior approval
of the collegium of two CCIT/DGIT
rank officers.

3. Where a person wilfully fails to furnish
his return of income and the amount of
tax which would have been evaded on
non-discovery or failure is up to ` 25
lakhs, prosecution can be initiated only
with the prior administrative approval
of the collegium of two CCIT/DGIT
rank officers

Case Laws

	AO	 couldn’t	dissect	with	order	of	
HC	which	was	 relied	by	 ITAT	 to	 give	
direction	 in	 favour	of	 assessee

Tata Communications Ltd. v. Dy. CIT [2019] 
108 taxmann.com 200 (Bom.)

The assessee had a refund claim compris-
ing of tax deducted at source along with 
interest. The question regarding the correct 
computation of interest under section 244A 
reached the Tribunal. The Tribunal directed 
the Assessing Officer (AO) to compute and 
pay interest in terms of the order passed 
by the High Court (HC) in case of the India 
Trade Prohibition Organisation v. CIT [2013] 38 
taxmann.com 233.Pursuant to the said direc-
tions, the AO passed his impugned order. In 
his order he didn’t agree with the assessee 
that the interest as per the aforesaid High 
Courts judgment was payable.

The assessee challenged the order of AO in 
writ petition. The High court held that the 
tribunal had already examined the question of 
interest payable under section 244A. As per 
the tribunal’s order the AO was required to 
compute the interest following the principles 
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